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RESUMEN

El avance de la criminalidad y el fenémeno de la corrupcién alrededor del mundo,
generd la necesidad de proteccion, prevencion y sancién de dichos actos delictivos
incluso mediante la expedicion de normas internacionales con la suscripcion de
distintos paises, es en dicho contexto que surge en nuestro pais la regulacién del
delito de enriquecimiento ilicito, pues los supuestos en los cuales las autoridades
publicas se hacian de bienes, dinero y demas propiedades a su favor con el uso

indebido de sus prerrogativas funcionariales iba en aumento.

Sin embargo, se puede advertir de la configuracion tipica del art. 401° del Cddigo
Penal que regula el delito de enriquecimiento ilicito, que no existe una correcta
determinacién del acto que se incrimina, que dentro del transcurso de la
investigacion existiria una vulneracion de la presuncion de inocencia del funcionario
publico procesado bajo la inversion de la carga de la prueba que implica el traslado
a de la obligacion al imputado de demostrar su inocencia, lo que constituiria una
clara contravencion a la propia Constitucion Politica de nuestro pais, asi como del

contenido de la norma supranacional protectora de derechos humanos.

De esta manera por medio de una investigacion cualitativa, de nivel exploratorio y
correlacional empleando un método l6gico deductivo frente a la base teodrica y
juridica analizada, se pudo determinar la inconstitucionalidad de esta figura penal
por una vulneracion expresa del derecho fundamental a la presuncion de inocencia

y a la no autoincriminacion.

Palabras clave: enriquecimiento ilicito, carga de la prueba, presuncién de inocencia,

no autoincriminacioén, abuso funcionarial.

VII



ABSTRACT

The advance of crime and the phenomenon of corruption around the world,
generated the need for protection, prevention and punishment of such criminal acts
even through the issuance of international standards with the subscription of
different countries, it is in this context that arises in our country the regulation of the
crime of illicit enrichment, since the assumptions in which the public authorities were
made of goods, money and other properties in their favor with the improper use of

their official prerogatives was increasing.

However, it can be noted that the typical configuration of art. 401 of the Penal Code
that regulates the crime of illicit enrichment, that there is no correct determination of
the act that is incriminated, that within the course of the investigation there would be
a violation of the presumption of innocence of the public official prosecuted under
the inversion of the charge of the evidence that implies the transfer of the obligation
to the accused to prove his innocence, which would constitute a clear contravention
of the Political Constitution of our country, as well as the content of the supranational

norm that protects human rights.

In this way, through a qualitative investigation, at an exploratory and correlational
level using a logical deductive method against the theoretical and legal basis
analyzed, it was possible to determine the unconstitutionality of this criminal figure
for an express violation of the fundamental right to the presumption of innocence.

and non-self-incrimination.

Keywords: illicit enrichment, burden of proof, presumption of innocence, non-self-

incrimination, official abuse.
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