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RESUMEN

La presente investigacion tiene como objetivo establecer criterios
interpretativos que permitan delimitar los alcancesdel elemento normativo “se
interesa” del delito de negociacion incompatible, conforme alos principios del
derecho penal. Esto debido a que el desarrollo doctrinal y jurisprudencial
sobre la materia resulta confuso y erratico, y la interpretacion amplia del delito
genera dos situaciones adversas: a) que se utilice el delito de negociacién
incompatible en lugar del de colusion, lo que genera impunidad pues se deja
sin sancion penal al tercero interviniente en la concertacion; y, b) que se
persigan penalmente meras irregularidades administrativas ocurridas en el

marco de una contratacion puablica.

Se trata de unainvestigacion de tipo tedrico dogmatica, que se servira tanto
del acervo doctrinario nacional e internacional sobre la materia, como de las
principales decisiones adoptadas por la Corte Suprema de Justicia desde el
afo 2010, recurriendo alos métodos de interpretacién histoérico, teleoldgico, y
sistematico, asi como a los principios del derecho penal como son el de
legalidad, intervencién minima, lesividad y culpabilidad, para delimitar el
contenido y alcances de esta figura tipica, que quedaran restringidos a la
conducta orientada a obtener un provecho o beneficio economico a favor del
propio agente -directamente o a través de intermediarios- o de un tercero,
pero, en este Ultimo caso, no se trata de cualquier tercero extrafio al
funcionario publico, lo cual seria un comportamiento irracional, sino alguien

con quien mantiene un vinculo que precede al contexto tipico. Esto a su vez
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permitird concluir que el delito de negociacion incompatible no tiene
naturaleza subsidiaria respecto de otros delitos que pueden presentarse en
las contrataciones administrativas, como el de colusién, sino que ambas
figuras son auténomas, excluyentes entre si, y responden a hechos

plenamente diferenciados.

Palabras clave: negociacién incompatible, aprovechamiento indebido de

cargo, interpretacion de la ley penal, principios del derecho penal.
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ABSTRACT

The purpose of this research isto establish interpretative criteria to delimit the
scope of the normative element "is interested” of the crime of incompatible
negotiation, in accordance with the principles of criminal law. Thisis due to the
fact that the doctrinal and jurisprudential development on the matter is
confusing and erratic, and the broad interpretation of the crime generates two
adverse situations: a) that the crime of incompatible negotiation isusedinstead
of collusion, which generates impunity because the third party involved in the
agreement is left without criminal sanction; and, b) that mere administrative
irregularities occurring within the framework of a public procurement are

criminally prosecuted.

This is a dogmatic theoretical research, which will use both the national and
international doctrine on the subject, as well as the main decisions adopted by
the Supreme Court of Justice since 2010, using the methods of historical,
teleological and systematic interpretation, as well as the principles of criminal
law such as legality, minimum intervention, harmfulness and culpability, to
delimit the content and scope of this typical figure, which will be restricted to
the conduct oriented to obtain an economic advantage or benefitin favor of
the agenthimself -directly or through intermediaries-or a third party, but, inthe
latter case, itis notjust any third party foreign to the public official, which would
be an irrational behavior, but someone with whom he has a link that precedes
the typical context. This in turn will lead to the conclusion that the crime of

incompatible negotiation isnotsubsidiaryin nature with respectto other crimes



that may occur in administrative contracting, such as collusion, but that both
crimes are autonomous, mutually exclusive, and respond to fully differentiated

facts

Keywords: incompatible negotiation, abuse of office, interpretation of criminal

law, criminal law principles.
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